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BY  THE  HOUSE  OF  DELEGA,TES, 
March  6th,  1847. 
Read  and  ordered  to  be  printed. 


THE  OPINION 


OF    THE 


ATTORNEY   GENERAL, 

IN  REFERENCE  TO  THE 

LEGALITY  OF  THE  RECENT  DIVIDEND 

DECLARED  BY  THE 

BilLTIMORE  AND  OHIO  RAIL  ROAD  COMPANY, 

And  as  to  the  power  of  the  Slale  over  the  Bonds  of  the  State  now 
held  by  that  Company,  written  in  compliance  wiih  llesolu- 
lions  of  the  House  of  Delegates,  passed  on  those  subjects. 


To  the  Hon.  John  P.  Kennedy, 

Speaker   of  the  House  of  Delegates: 

Sir: — Theundersij^ned,  had  the  honor  to  receive,  some  time  ago, 
a  comnninication  from  the  chief  clerk  of  the  House  of  Delegates, 
covering  a  preamble  and  resolutions,  passed  by  that  Honorable 
Body,  requiring  the  opinion  of  the  Attorney  General,  in  relation  to 
the  legality  of  a  dividend  declared  by  the  President  and  Directors 
of  the  Baltimore  and  Ohio  Rail  Road  company,  on  the  first  of 
October  last.  In  the  preamble  it  is  slated,  among  other  things, 
that  the  company  had,  on  the  day  named,  declared  a  dividend  of 
three  per  cent  in  cash,  to  all  stockholders  of  less  than  fifty  shares, 
and  of  one  per  cent  in  money,  and  two  per  cent  in  bonds  of  the  com- 
pany, with  interest  payable  quarterly,  and  reimbursable  twenty 
years  after  date,  to  be  paid  out  of  the  profits  of  the  road,  to  all 
stockholders  of,  and  over  fifty  shares.  It  recites  the  further  fact, 
"that  the  State  of  Maryland  is  at  present  the  holder  of  five  thousand 
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shares,  or  five  hundred  thousand  dollars  worth  of  the  stock,  and 
that,  upon  the  extension  of  the  Main  Stem  of  the  road  beyond  its 
present  Western  terminus,  that  amount  will  be  increased  by  the 
further  ^um  of  three  million  five  hundred  thousand  dollars."  The 
legality  of  the  dividend,  and  the  validity  of  the  bonds  are  ques- 
tioned; and,  by  (he  resolution,  the  Attorney  General  is  required 
to  say, 

1st,  Whether,  in  his  opinion,  (his  company  can,  comformably 
with  their  charter,  and  the  laws  of  the  State,  exercise  such  power 
of  discrimination  between  stockholders  in  making  their  divi- 
dends? 

2ndly.  Whether,  thej'^  have  the  power  to  distribute  in  any 
proportion  supposed  future  profits,  and  to  bind  their  successors  for 
their  payment  ? 

3rdly.  Whether  the  acceptance  by  the  State,  of  the  cash  por- 
tion of  the  dividend  would  be  such  a  recognition,  and  approval  of 
their  act,  as  lo  compel  the  State  to  acquiesce  in  (he  entire  pro- 
ceeding? 

4thlv.  What  remedies  are  open  to  the  State  for  their  exercise 
of  such  powers,  if  illegal  and  assumed?  And  also,  whether  the 
subscription  to  the  stock  of  said  company,  upon  the  part  of  the 
State,  according  to  the  terms  of  the  act  passed  at  the  May  session  of 
1836,  is  at  this  time  absoinfe  aiicl  be3'ond  the  power  and  control  of 
the  State,  directly  or  indirectly  ? 

For  the  better  understanding  of  what  the  undersigned  may 
hereafter  say,  it  may  be  well  to  state  the  facts  in  relation  to  the 
pecuniary  condition  of  the  company,  as  they  existed  at  the  time 
the  dividend  was  declared. 

For  these,  he  is  iiidcbted  (o  the  twentieth  annual  report  of  the 
President  and  Directors  of  the  company,  to  the  stockholders,  and  to  a 
letter  addressed  by  its  distinguished  President  to  the  chairman  of  the 
committee  on  Ways  and  Means  of  the  Honorable  House  of  Delegates, 
which  has  been  printed,  and  marked  Document  D.  In  the  report, 
in  page  4,  it  is  stated  that  "the  net  revenue,  including  the  receipts 
from  the  coal  trade,  after  deducting  the  expenses  of  working  and 
keeping  the  road  in  repair,  amounted  to  the  sum  of  $440,475.34, 
being  $65,713.60  greater  than  the  previous  year,  and  more  than  six 
per  cent.,  upon  the  capital  of  the  company.  Of  this  sum,  how- 
ever, besides  $65,749.64  (being  principal,  interest,  and  premium 
in  sterling  bills,j  on  account  of  the  debt  due  the  Messrs.  Baring, 
there  have  been  applied  during  the  year,  to  the  reconstruction  of 
the  road,and  to  the  construction  of  burthen  cars  adapted  to  the  general 
trade;  to  improvements  at  (he  depots,  and  to  right  of  way  ;  to  the 
purchase  of  locomotive  engines,  and  the  construction  of  water 
stations  ;  to  the  purchase  of  additional  power  and  machiner)^  for 
the  accommodation  of  an  increasing  coal  tiade,  and  on  account  of 
a  subscription  onbehalf  of  the  company,  to  the  capital  stock  of  the 
Pittsburg  and  Connellsviile  Rail  Road,  the  further  sum  of 
$284,184.76,  making  together  ^'349,934.40— and  leaving  of  the 
net  reventre  of  the  year  at   the  disposal  of  the  board,  the  sum    of 
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S90,540.94 — or  about  one  and  a  quartci-  per  cent."  And  on  pages 
Oand  /of  the  Icltorit  is  again  stated  that  'Mhe  net  c-nrniiigs  of  the 
company  during  the  year,  over  and  above  (lie  curicnt  expenses,  in- 
cluding tile  ordinary  repairs  of  railway  and  niachineny,  amounted 
to  the  sum  of  9440,'175  ,  ^if?  being  more  than  six  per  cent,  upon  the 
capital.  The  portion  of  tliese  prolits  borrowed  from  the  revenue 
on  account  of  the  coal  trade,  and  for  the  purpose  of  reconstructing 
the  road,  in  anticipation  of  the  sale  of  the  bonds,  amounted  to 
$146, SIG  f  iu,  which  willi  the  other  appropriations  already  staled, 
reduced  the  amount  of  profits  unexpended  to  the  sum  of  $90,- 
540,  /j-<g-  being,  after  providing  for  the  sinking  fund,  about  one  per 
cent,  on  the  capital.  So  that  it  will  appear,  that,  by  replacing  the 
former  amount  by  loan,  according  to  the  avowed  intention  of  the 
board,  the  net  pofus  on  hand,  would  have  been  S237,o56  iVtj^ 
which,  after  making  the  usual  appropriation  to  the  sinking  fund, 
would  fully  authorise  a  dividend  of  three  per  cent." 

Wiihout  enquiring  into  the  legality  of  all  the  other  drains  upon 
the  sum  of  $440,475.34,  which  is  alleged  to  be  the  net  earnings  of 
the  company,  it  distinctly  appears  timt  the  sum  of  ,sl46,816.05, 
which  hud  been  already  'exneudcd  iu  the  reconstruction  of  the 
roa!,  (fcc,  f^^cihcnvith  the  sum  of  $90,540.94  on  hand,  (making 
together  $237,356. 99, j  formed  the  basis  ox  this  dividend.  It  v,-ill 
be  perceived  that  although  the  sum  of  $146,816,05  is,  in  the 
above  quotntion,  tronted  as  a  loan  fiom  the  revenues  of  the  Com- 
pany, which  was  repla'cd  by  the  bonds  issued  by  way  of  dividend, 
yet  the  right  of  the  Presideni  and  Directors  under  the  charter  to 
use  the  net  profits  of  the  company  for  the  purpose  to  which  ihia 
sum  was  applied,  is  distinctly  claimed.  On  page  4  of  (he  letter,  the 
President  uses  the  following  language:  "In  the  earlier  history  of 
this  cotupany  the  authority  of  ihc  board  to  apply  their  net  actual 
revetuie  beyond  the  current  and  ordinary  expenses  of  the  year  to 
the  purpose  of  "construction,"  "or  of  permanent  or  extraordinary 
repairs,  was  seriously  questioned;  and  the  opinion  that  these  objects 
could  only  be  provided  for,  by  an  addition  to  the  capital,  or  by 
loans,  found  numerous  and  respectable  advocates.  If  apppears, 
however,  to  have  been  finally  decided,  that,  according  to  a  just  in- 
lerpretionof  the  charter,  it  was  optional  with  the  bo^rd,  to  provide 
for  all  such  objects,  by  adding  to  the  capital,  or  by  jonowing  upon 
loan,  or  by  (t  direct  application  o(  the  annual  revenue  " 

When,  and  by  whom,  this  was  finally  decided  to  be  the  just  in- 
terpietation  of  the  charter,  is  not  stated  ;  and  the  undersigned  re- 
spectfully submits,  that  until  the  highest  judicial  tribunal  which 
can  take  cognisance  of  such  question  has  affirmed  this  to  be  the 
true  construction,  the  State,  considering  its  present  relation  to  the 
company,  cannot  and  ought  not  to  assent  to  it.  The  cogent  rea- 
sons which  should  induce  the  State  torf^ject  it  will,  in  a  subsequent 
part  of  this  opinion,  be  fully  stated. 

Before  proceeding  to  the  discussion  of  the  questions  submitted 
to  him,  the  undersigned  would  premise,  that  with  the  expediency 
of  the  dividend,  or  the  motive?  which  piompted  those  who  declar- 


ed  it,  he  has  nothing  to  do.  He  is  called  upon  for  his  opinion  on 
a  strictly  legal  question.  That  question  is,  was  this  dividend  with- 
in (heir  chartered  limits.  This  company,  like  all  other  incorpo- 
rated institutions,  lives  only  in  its  charter  ;  beyond  it,  it  has  no  ex- 
istence ;  and,  therefore,  the  answer  to  the  question  is  to  be  found 
only  in  the  true  construction  of  that  charier.  By  its  nineteenth 
section,  which  is  the  only  part  of  it  that  speaks  on  the  subject  of 
dividends,  it  is  enacted,  "that  the  said  President  and  Directors  shall 
annually,  or  semi-annually,  declare  and  make  such  dividends  as 
they  may  deem  proper,  of  the  net  profits  arising  from  the  resources 
of  the  said  company,  after  deducting  the  necessary  current  and 
probable  contingent  expenses;  and  that  they  shall  divide  the  same 
amongst  the  proprietors  of  the  stock  of  said  company,  in  proper 
proportions  to  their  respective  shares." 

This  section  contains  three  distinct  propositions  1st — it  di- 
rects that  the  President  and  Directors  shall  declare  a  dividend  of  the 
^«e^ ^ro^Ys  arising  from  the  resources  of  the  company  ;  2ndly,  it 
defines  of  what  the  net  profits  shall  consist;  they  are  the  resources 
of  the  company  after  deducting  the  "necessary  current  and  proba- 
ble contingent  expenses  ;"  in  determining  to  what  sum  the  probable 
contingent  expenses  will  amount,  a  discretion  is  necessarily  lefi  with 
the  board  of  direction  ;  but,  being  deteunined,  all  the  balance  of 
the  lesources  is  net  profits;  and  the  section,  3rdly,  declares,  that 
'■'■they  shall  divide  the  same  amongst  the  proprietors  of  the  stock  of 
said  company,  in  proper  proportions  to  their  respective  shares." 
Now  did  the  sum  of  $146,816  05  above  mentioned,  which  had 
been  expended  before  the  fiist  of  October  in  the  recojistruchon^  re- 
novation^ or  repair  of  the  road,  (the  word  is  immaierial)  come 
within  the  meaning  of  (he  terras  "necessary  current  and  probable 
contingent  expenses."  If  it  did,  the  resources  of  the  company 
should  be  abated  by  that  sum,  before  the  net  piofitsof  which  alone 
they  are  authorized  to  declare  a  dividend,  could  be  ascertained  ; 
and  the  consequence  is,  that  in  making  it  a  constituent  dement  in 
the  suni  out  of  which  the  dividend  is  declai'ed,  the  President  and 
Directors  transcended  their  chartered  powers.  If  such  be  the  case, 
it  is  hardly  necessary  to  say  that  the  dividend  was  Avholly  illegal, 
and  the  bonds,  as  dividend  hoxv^z^  utterly  void.  This  position,  it 
is  supposed,  is  fully  sustained  by  the  Court  of  Appeals,  in  the  case 
of  the  Pennsylvania,  Delaware,  and  Maryland  Steam  Navigation 
company,  vs.  Dandridge,  reported  in  the  Sth  volume  of  Gill  and 
Johnson,  page  248.  Again,  if  the  sum  of  $146,815  05  was 
properly  expended,  under  and  by  force  of  the  terms  above  men- 
tioned, then  (here  ought  not  to  have  been  a  dividend  of  the  $90,- 
540  94,  the  anrount  of  profits  which,  it  is  alledged,  were  unex- 
pended ;  for  on  page  10  of  the  report,  the  board  states  "that  on  ac- 
count of  the  contracts  for  the  reconstruction  of  the  thirty  miles  of 
road,  already  explained,  there  will  remain  to  be  paid  before  the 
first  of  March  next,  not  less  than  .$225,000  ; — on  account  of  new 
locomotive  engines  constructing  under  contracts  executed  in  (he 
months  of  April  and  May  last,  and  payable  during  the  same  period 
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$70,000  ; — for  new  hurilieti  cai:?,  now  undcrconslruciion,  $20,000, 
ami  for  iniproveinenLs  at  the  several  dcpuls  810,000.  To  these 
must  be  added  the  interest  upon  the  bonds  now  directed  to  be  de- 
livered to  the  stockholders,  and  upon  such  temporaiy  loans  as  it 
may  be  necessary  (o  make  in  anticipation  of  the  revenue,  and  also 
the  instalment  payable  di:rini»"  the  year  to  i\lesois.  IJaring.s,  Bro- 
thers Ot  Co.,  of  London,  estimated  togedier  at  $93,000,  and  form- 
ing an  aggregate  of  existing  engagemenis  of  not  let;s  llian  .$418,000. 
It  will  be  perceived,  therelore,  that,  independeni.  of  contingent  ex- 
penses, such  as  rarely  fail  to  occur  in  the  course  of  a  twelve 
mouth's  operations,  llie  revenue  of  the  current  year,  if  it  should 
ecjualthatof  the  past,  will  be  absorbed  by  debts  already  incur- 
red; and,  consequently,  tiiat  without  disposing  of  the  cornpany's 
bonds  to  meet  the  contracts  for  reconstruction,  il  will  not  be  in  the 
powcrof  the  boaid  to  make  any  dividend  at  the  end  of  the  year. 
It  is  also  to  be  observed,  that  an  amount  of  not  less  than  sSoo.OOO, 
arising  out  of  these  existing  engagements,  must  be  paid  befoie  the 
first  of  Marcli  next;  and  not  improbably  obliging  the  boaid  to  dis- 
pose of  a  cojisiderable  amount  of  their  bonds  without  regard  to  the 
state  of  the  market,  in  which  case  it  would  be  necessary  to  add  the 
loss  sustained  b)^  a  depreciated  sale,  to  the  other  charges  upon  (he 
revenue  of  (he  year,  as  already  explained."  It  will  be  perceived 
from  the  above  extract,  (hat  much  the  largest  portion  of  iliisoinii, 
$335,000,  which  was  to  exhaust  the  entire  revenues  of  (he  com- 
pany and  which  was  payable  in  a  few  m.jiitho  from  the  lime  of 
declaring  this  dividend,  was  to  be  expended  on  woik  of  precisely 
the  same  character  with  (hat  on  whicli  the  $140,816  05  had  been 
applied.  If  therefore  the  latter  sum  was  under  this  section 
properly  used,  was  it  not  the  bounden  duty  of  t!ie  Prcsiilent  and 
Directors  to  have  reiained  the  §90,540  94  to  meet  an  expense  of 
the  same  cliaracter,  which  was  no  longer  either  merely  probnl  le  or 
contingent.  The  ])art  of  the  report  recited  discloses  (he  further 
fact,  that  the  company  will  make  no  dividend  during  the  present 
year ;  and  here  (he  incpiiry  suggests  itself,  "why  will  they  not? 
On  (he  fust  of  October  last,  a  dividend  was  declared  on  a  basis, 
made  up  in  part  of  a  large  sum  of  money  which  had  been  exp.'ud- 
ed  in  extraordina.iy  repairs.  To  make  this,  as  has  been  before 
stated,  a  legal  dividend,  the  Prosiilent  and  Directors  must  have 
considered  this  sum  as  a  part  of  the  7iet  pro/Us  in  their  hands,  to 
which  (he  stockholders  were  entitled,  and  the  bonds  of  the  com- 
pany were  substituted  in  (he  place  of  money.  Now  it  is  respect- 
fidly  asked,  whether,  if  tiie  President  and  Directors  on  the  first  of 
October  had  a  right  to  treat  (his  large  sum  of  money  as  net  profHs 
and  divide  il,  will  not  the  same  reason  demand  (hat  (he  expendi- 
tures fluring  (he  current  year  on  similar  objects  be,  in  like  manner, 
considered  as  net  profits,  and,  if  the  entire  revenues  of  the  rood  are 
exhausted  by  these  and  other  expenses,  why  not  declare  a  dividend 
on  the  same  principle  entirchj  of  bonds.  It  is  stated,  indeed,  and 
earnestly  insisted  on  in  (he  letter  to  which  I  have  alluded,  that  the 
dividend  was  declared,  and  declared  only,  of  the   net  profits  ;  of 
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course  thereby  distinctly  admiliingthat  no  portion  of  the  sum  upon 
which  it  was  based,  came  within  the  range  of  the  terms  "necessary 
current  or  probable  contingent  expenses;"  and  this  brings  up  the 
inquiry^by  w':?.t  right  iis  it^  that  the  President  and  Directors  have 
assumed,  and  still  further  propose,  to  divert  these  net  earnings 
from  their  legitimate  channel.  The  nineteenth  section  of  the 
charter  sacredly  pledges  them  to  a  dividend  among  the  stockhol- 
ders; and,  unless  some  authority  can  elsewhere  be  found  in  the 
charter,  not  only  the  President  and  Directors,  but  the  stockholders 
themselves,  cannot  interfere  with  the  rights  of  any  dissenting 
claimant. 

The  undersigned,  after  a  minute  examination,  distinctly  avers 
that  no  such  power  is  conferred  in  terms  upon  this  corporation; 
and  it  is  a  settled  rule  in  the  construction  of  charters,  where  a  ques- 
tionable authority  is  claimed,  that  you  are  first  to  inquire  whether 
the  charter  permits  in  words  the  act  to  be  done;  and  if  it  be  silent 
on  the  subject,  then  you  are,  secondly,  to  inquire  whether  it  is  di- 
rectly or  incidentally  necessary  to  fulfil  the  object  of  its  existence. 
There  is  another  ruleequallv  well  established,  that  every  corpora- 
tion is  limited  in  its  powers,  by  the  object  to  be  accomplished;  and 
if  there  be  a  specification  of  the  means  for  accomplishing  a  paiticu 
lar  oliject,  then  ir.  excludes  all  other  means.  By  the  fotateeath 
S3ctiou  of  the  charter,  the  President  and  Directors  of  the  company 
are  invested  with  all  the  powers  '-^necessary  to  iheconslruciion  and 
repair  of  the  road ;"  and  this  is  the  only  part  of  it  that  speaks  of 
repairs  as  a  conferred  right.  The  thirteenth  section  enacts,  "that 
if  the  capital  stock  of  said  company  shall  be  deemed  insufficient 
for  ilie  purposes  of  this  act,  it  shall  and  may  be  lawful  for  the  Pre- 
sident and  Directors  oi^  said  company,  or  a  majority  of  them,  from 
time  to  time,  to  Jncrease  the  said  capital  stock  by  (he  addition  of 
as  many  shares  as  they  may  deem  necessary,  for  which  they  may 
at  their  option  cause  subscriptions  to  be  received  in  the  manner 
prescribed  by  them,  or  may  sell  the  same  for  the  benefit  of  the 
company  for  any  sum  not  under  their  par  value;  and  that  they, 
or  a  majority  of  them,  shall  have  power  to  Idoitow  money  for  the 
obj^ts  of  this  act,  to  issue  certificates  or  other  evicTences'oFsuch 
loatio,  and  to  pledge  tlie  property  of  the  company  for  the  payment 
of  the  sanie  and  its  interest."  Now  what  are  the  objects  of  this 
act?  Tlie  cons'ruction  and  repair  of  the  road.  If  this  be  true, 
then  there  is  a  specification  of  the  particular  means  by  which  these 
objects  are  to  be  accomplished;  fiist,  by  increasing,  from  time  to 
time,  the  capital  stock  by  the  addition  of  as  many  shares  as  the 
President  and  Directors  may  deem  necessary,  and  disposing  of 
them;  or,  secondly,  by  borroioing  money  and  issuing  certificates 
or  other  evidences  of  such  loans,  and  pledging  the  property  of  the 
company  for  the  payment  of  the  same  and  its  interest.  Here  then 
is  a  designation  of  the  mode  by  which  construction  and  extraor- 
dinary repairs  o-ie  lo  be  accomplished;  and  it  leaves  undisturbed 
the  net  profits  of  the  company,  to  flow  on  in  their  chartered  chan- 
nel.    It  occurs  to  the  undersiorned  that  tire  above  is  an  answer  to 
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the  claim  of  ihe  President  and  Directors  to  use  the  entire  or  any 
portion  of  the  revenues  of  the  company,  for  reco7is(nicliofi,  reno- 
vation., or  repaint. 

Avoiding  this  view  of  ihc  subject,  it  is  asserted,  that  the  sum 
of  $14C,SIG  05,  \vas  taken  from  the  revenues  of  tlie  company  by 
way  of  loan;  and  the  hist  clause  of  the  thirteenth  section  of  (he 
charter  is  vouched  as  an  authoiily  for  this  act.  That  the  President 
and  Directors  have  the  power  to  borrow  money  for  the  purposes  to 
which  this  sum  was  applied,  is  fully  admitted.  But  the  idea  of 
lending  and  I.'orrowing  implies  necessarily  (he  assent  of  two  minds, 
JN'ow  who  was  the  borrower  and  who  the  lender  in  this  particular 
case?  Did  the  President  and  Directors  of  I  he  company  lend  to 
the  President  and  Directors?  In  other  words,  did  the  company 
borrow  from  itself?  It  is  submitted,  v/ith  deference  that  this  is 
a  solecism  in  terms.  It  is  not  denied  that  the  board  of  direction 
of  this  company  had  power  to  borrow  money  from  a  stockholder  in 
the  company,  or  from  any  number  of  stockholders;  but  it  is  a  con- 
tract with  tliem  as  individuals,  and  the  arsent  of  any  number, 
however  large,  to  such  a  contract,  cauuotbind  ihe  rest. 

The  conclusion  of  i!;c  undersigned  from  (he  above  premises  is, 
that  the  authorized  agents  of  'he  company  having  assert- 
ed that  they  had  of  the  net  profits  of  the  company  a  sum  equal  to 
a  dividend  of  three  per  cent  on  its  capital  stock,  and  having,  in 
virtue  of  their  chartered  powers,  declared  that  dividend,  the  com 
pany  becomes  thereb}''  inu>  bled  to  each  individual  stockholder  in 
a  sum  in  proportion  to  his  respecdvc  number  of  shares;  and  that 
when  he  asks  for  the  payment  of  this  debt,  he  has  a  right  to  de- 
mand that  the  net  profits  be  forthcoming  in  money,  and  not  in 
the  bonds  of  the  company;  or,  in  other  words,  he  has  a  rigb.t  to  say 
that  he  docs  not  assent  to  lhel(>an. 

The  undersigned  is  further  of  the  opinion  that  to  the  extent  lo 
which  these  bonds  have  been  issued,  they  are  legal  and  binding  on 
the  company,  because  by  their  reception  the  stockholder 
assented  to  the  act  of  (he  President  and  Directors,  and  thereby 
made  hinrself  a  lender  to  the  extent  of  the  amount  of  (he  bonds 
received. 

It  is  believed  that  in  (he  above  general  statement  of  his  views- 
in  relation  (o  this  matter,  the  undersigned  has  answered  all  the  In 
quiries  j^ropo'jnded,  with  tjje  exception  of  the  last.  To  be  more 
specific  however,  he  gives  it  as  his  opinion  in  reply  to  the  first 
question,  That  the  Board  of  Direction  of  this  company  has  not 
conformably  v.iihils  cliartcr  and  lav.s  of  this  State  aiiy  powci  uf 
discriminating  between  stockholders  in  n^aking  dividends. 

To  liic  Secor.d  question,  That  they  have  not  the  power  to  dis- 
tribute in  any  proportion  supposed  future  profits,  and  consequent- 
ly cannot  bind  their  successors  for  their  payment. 

To  the  Third  ()uestion.  That  tlio  receipt  of  the  cash  portion  of 
lbcdi\\de\u],  (If  7na)iding  the  balance  in  9no)/e}/,  would  not  be  a 
recognition  or  approval  of  the  mode  in  which  the  dividend  was 
declared. 


[R.]  8 

To  the  Fourth  question,  That  the  same  remedies  are  open  to 
the  Slate  which  are  open  to  eveiy  other  creditor  to  enforce  the  pay- 
ment of  a  debt.  » 

The  last  question  propounded,  relates  to  the  subscription  on  the 
part  of  the  State  to  the  slock  of  the  Baltimore  and  Ohio  Rail  Road 
company,  by  the  act  of  May  session,  1S36 ;  and  the  inquiry  is,  whe- 
ther that  subscription  is  beyond  the  power  and  control  of  the  State. 
The  undersigned  has  carefully  examined  all  the  reports,  resolutions, 
and  acts  of  Assembly,  in  relation  to  this  subject,  particularly  the  act 
of  December  session,  1838,  chapter  386,  and  is  decidedly  of  the 
opinion,  that  by  legislation  subsequent  to  the  act  of  May  session, 
1836,  the  bonds  issued  to  provide  (he  Wa3^s  and  Means,  to  meet 
the  subscription  on  ihe  part  of  the  State,  are  now  entirely  beyond 
her  control  or  authority. 

There  are,  however,  one  or  tv/o  considerations  in  connexion 
with  these  bonds  which  the  under-signed  thinks  ought  to  deter  the 
State  from  sanctioning  the  right  claimed  b}^  the  Pi-esident  and  Di- 
rectors, of  appropriating  under  their  charter  the  entire  revenues  of 
the  road  to  extraordinary  n'orks  of  repair,  which  he  begs  leave  in 
conclusion  to  submit.  The  ninth  section  of  the  act  of  May  ses- 
sion, 1836,  provides  that  before  any  subscription  shall  be  made  to 
the  capital  stock  of  the  Baltimor'e  and  Oivio  Rail  Road  company, 
under  that  act,  the  stockholders  of  the  company  in  gener'al  meet- 
ing assembled  shall  stipulate,  agree,  and  bind  said  company  by  a 
proper  instrument,  &c.,  to  guarantee  to  the  State  of  Maryland, 
after  the  expiration  of  ihree  years  from  the  payment  by  the  Slate, 
out  of  the  profits  of  the  work,  six  per  centum  on  the  amount  of 
money  paid  to  said  company.  The  slate  of  things  as  they  existed 
anterior  to  the  passage  of  the  act  of  1838,  was  somewhat  changed 
by  that  act,  but  its  concluding  section  declares  that  nothing  in  that 
act  contained  should  be  construed  to  impair  or  affect,  in  any  manner, 
any  lien,  or  priority  as  stockholder,  that  the  State  may  have  upon 
an]^  works  of  internal  improvement  in  this  State.  These  bonds, 
it  is  understood,  nov/  belong  to  the  company,  and  the  State  has 
never  been  called  upon  for  the  payment  of  the  interest.  Should 
they  change  hands,  the  State  immediately  becomes  responsible, 
and  is,  under  the  two  acts  named,  a  preferred  stockholder  to  the 
extent  of  the  interest  on  their  amount.  It  will  be  perceived  how- 
ever that  the  guarantee  is  onl}'^  to  pay  to  the  State  the  interest  on 
her  subscription  out  of  the  profits  of  the  work.  Now  what  con- 
stitutes the  pr-ofits?  Do  they  not  mean  that  sum  which  remains 
after  all  the  expenditures  legally  made,  are  fully  satisfied?  If 
therefore  the  use  of  the  entire  revenue  of  the  road  for  extr^aordina- 
ry  repairs  be  a  chartered  right,  then  in  any  such  case  there  will 
remain  no  profits ;  and  thus  the  sums  pledged  to  the  State  may, 
to  her  injury  and  to  the  benejit  of  the  general  stockholders,  be 
diverted  to  the  repair  of  their  general  propert3^ 

GEO.  R.  RICHARDSON. 

Baltimore,  March  4th;  1847. 


[Document  S.] 

BY  THE  HOUSE  OF  DELEGATES, 
March  6th,  1847- 
Read  and  ordered  to  be  printed. 

THE    OPINION 

OF  THE 

HON.  REVERDY  JOHNSON, 

ON  THE 

Dividend  of  the  Baltimore  and  Ohio  Rail  Road  Co. 


I^V  "^     N  MANCHESTER 


INDIANA 


J 


lHlfllllinjbl|in|,„.,  ,, 


3^-^^30  03633050 


¥ 


i 


' 


I 


